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REPORT AND RECOMMENDED DECISION*

This Socid Security Disability (“SSD”) and Supplementa Security Income (“SSI”) appeal raises
guestions concerning the commissioner’ strestment of evidence of menta impairment. | recommend that the
commissioner’s decision be afirmed.

In accordance with the commissioner’s sequential evauation process, 20 C.F.R. §8 404.1520,
416.920, Goodermote v. Secretary of Health & Human Servs, 690 F.2d 5, 6 (1st Cir. 1982), the
adminigrative law judge found, in rdlevant part, that the plaintiff had impairments of anxiety disorder,

atention deficit hyperactivity disorder (“ADHD”), back pain and possible carpa tunnel syndrome

! This action is properly brought under 42 U.S.C. §§ 405(g) and 1381(c)(3). The commissioner has admitted that the
plaintiff has exhausted her administrative remedies. The caseis presented as arequest for judicial review by this court
pursuant to Local Rule 16.3(a)(2)(A), which requires the plaintiff to file an itemized statement of the specific errors upon
which she seeks reversal of the commissioner’s decision and to complete and file afact sheet available at the Clerk’s
Office. Ord argument was held before me on December 11, 2003, pursuant to Local Rule 16.3(a)(2)(C) requiring the parties
to set forth at oral argument their respective positions with citations to rel evant statutes, regulations, case authority and
page references to the administrative record.



(beginning March 1, 2002), impairments that were severe but which did not meet or equal any listed in
Appendix 1 to Subpart P, 20 C.F.R. Part 404 (“the Listings’), Findings 3-4, Record at 18; that her
adlegationsregarding her limitationswere not entirely credible because they were not supported by objective
medica evidence, wereinternaly incong stent and were incons stent with the objective medica evidenceand
her activities of daily living, Finding 5, id.; that sheretained the resdual functional capacity to lift 20 pounds
occasiondly and 10 poundsfrequently, to stand and walk for 6 hoursin an 8-hour work day and to St for 6
hoursin an 8-hour work day with the ability to change position as needed, to understand, remember and
carry out smpleingructionsand to interact appropriately with smal numbers of coworkersand supervisors,
to respond appropriately to routine changes in the work setting, but she must avoid more than incidental
contact with the generd public and, after March 1, 2002, repetitive fine fingering, Finding 7, id.; that she
retained theresdua functiona capacity for light work, id.; that she was precluded by her impairmentsfrom
returning to her past relevant work, Finding 8, id.; that given her age (younger individud), education (high
school equivaent) and semi-skilled work history with no transferable skills, use of Rule 202.21 of Appendix
2 to Subpart P, 20 C.F.R. Part 404 (“the Grid") asaframework resulted in the conclusion that the plaintiff
was ableto perform work that existed in sgnificant numbersin the nationa economy, Findings 9-10, id. at
18-19; and that she, therefore, was not disabled, asthat term is defined in the Socid Security Act, a any
time from April 13, 2000 through the date of the decison, id. a 19. The Appeds Council declined to
review the decison, id. at 56, making it the find determination of the commissoner, 20 C.F.R. 88
404.981, 416.1481; Dupuisv. Secretary of Health & Human Servs., 869 F.2d 622. 623 (1st Cir.
1989).

The standard of review of the commissoner’s decision is whether the determination made is

supported by substantial evidence, 42 U.S.C. 88 405(g), 1383(c)(3); Manso-Pizarro v. Secretary of



Health & Human Servs, 76 F.3d 15, 16 (1st Cir. 1996). In other words, the determination must be
supported by such relevant evidence as a reasonable mind might accept as adequate to support the
conclusiondrawn. Richardsonv. Perales, 402 U.S. 389, 401 (1971); Rodriguezv. Secretary of Health
& Human Servs,, 647 F.2d 218, 222 (1st Cir. 1981).

The adminigirative law judge reached Step 5 of the sequentia evaluation process. At Step 5, the
burden of proof shifts to the commissioner to show that a claimant can perform work other than her past
relevant work. 20 C.F.R. §8 404.1520(f), 416.920(f); Bowen v. Yuckert, 482 U.S. 137, 146 n.5 (1987);
Goodermote, 690 F.2d at 7. Therecord must contain positive evidencein support of the commissioner’s
findingsregarding the plaintiff’ sresdua work capacity to perform such other work. Rosado v. Secretary of
Health & Human Servs, 807 F.2d 292, 294 (1st Cir. 1986).

Discussion
A.Mental RFC

Theplantiff first chellengesthe adminidrativelaw judge sevauation of thelimitationson her resdud
functiond capacity (*RFC”) imposed by her menta impairments as unsupported by the evidence. Plaintiff’'s
Itemized Statement of Errors (“Itemized Statement”) (Docket No. 4) at 4-5. Specificdly, the following
findings are the object of this chalenge:

She is able to understand, remember, and carry out Smple ingtructions, and to
interact gppropriately with smal numbersof coworkersand supervisors, but must
avoid more than incidental contact with the genera public. Sheis capable of
responding gppropriately to routine changes in the work setting.
Finding 7, Record at 18. The adminigrative law judge stated that “[t]his assessment is consstent with the

objective medica evidence provided by the clamant’s treating and examining sources and with the

assessment of the state medica examiner (Exhibit 4F) .. .." Record at 15. Infact, thefinding istaken



amost word-for-word from the state examiner’ s report cited by the administrative law judge. Record at
215. Thefinding isaso condstent with other evidencein therecord. E.g.,id. at 229, 232.2 Theplaintiff
doesnot identify any medica evidence with which she contends thet thisfinding isinconsistent other thenthe
report of LydiaWard, Psy.D., id. at 297-304, whichwas completed and submitted after the hearing, id. at
22, 297. She assarts that Dr. Ward's statement that “she may be left feding quite frustrated and

overwhemed quite agood hit of thetime,” id. at 302, “trandates directly into the limitations described in
item no. 11 on the mental RFC form and supports alimitation at amarked level,” Itemized Statement at 5.
Because such a marked limitation was not incorporated into the hypothetica question posed to the
vocational expert,® she contends sheis entitled to remand. 1d.

Item 11 onthe Mental Residua Functiond Capacity Assessment form asksthereviewer toindicate
whether the clamant’s “ability to complete a normal workday and workweek without interruptions from
psychologically based symptoms and to perform at a cons stent pace without an unreasonable number and
length of rest periods’ is*not Sgnificantly limited,” “moderately limited,” or “mearkedly limited.” Record at
231. It isfar fromclear that the satement of Dr. Ward on which the plaintiff relies“trandaesdirectly” into
aresponse of “markedly limited” to item 11 on the assessment form. Certainly, the plaintiff’scounsd isnot
qualified to make that judgment. Particularly in a case such as this, where the adminigirative law judge
discussed and rejected Dr. Ward's conclusions for reasons that are adequately supported by substantial

evidence, Record at 15-16, this argument cannot provide the basis for remand.

% The plaintiff complains that the administrative law judge does not mention this state-agency assessment, |temized
Statement at 5, but since the assessment is consistent with the administrative law judge’ sfindings, her failureto cite the
state-agency report cannot be considered an error.

% Of course, alimitation found only in areport submitted to the administrative law judge after the hearing could not have
been included in a hypothetical question posed during the hearing.



The plaintiff also contends that the assessments of the state-agency reviewers, which support the
adminigrative law judge s findings concerning psychologica limitations, must be completely disregarded
because they were performed “dmost a year prior to hearing” and “without the benefit of Dr. Ward's
evauation.” Itemized Statement at 5. At ord argument, counsd for the plaintiff was unable to cite any
authority in support of thisargument. It is an unfortunate fact that, given the nature of the Socia Security
application process and the delays inherent therein, mogt if not al state-agency evauations will be
performed months before a hearing is held before an adminigtrative law judge. That fact, sanding alone,
cannot serve to require an administrative law judge to disregard any state-agency evauations performed
more than some arbitrary number of days before the hearing. Similarly, the fact that the report of a
consulting or treeting medica provider is submitted after the hearing cannot mean that any state-agency
evauations submitted before the hearing must automatically be ignored. If the new report is incons stent
with the conclusions of the state-agency reviewers, and if the adminigrative law judge finds the conclusions
in the new report to be supported by medical sgns and symptoms as well as laboratory findings, the
adminidrative law judge may, in the performance of hisor her function, decide to adopt the conclusions of
the new report. If conflicting evidence on these pointsis present in the record and supportsthefindings of
the State-agency reviewers, however, the adminisrative law judge may dso choose to credit those
conclusonsingtead, asisthecasehere. See, e.g., 20 C.F.R. 88 404.1527(d)(4) & ()(2)(i), 416.927(d)(4)
& (f)(2)(i); Keating v. Secretary of Health & Human Servs., 848 F.2d 271, 275 (1t Cir. 1988) (treating
physician’s conclusions may be rgected, especidly when contradictory medica evidence gppears in
record). Thetimeat whichtheconclusonsweredrawnisonly oneof many factorsto be considered by the
adminigrative law judge. It isnot the only factor.

B. Need to Contact Dr. Ward



Theplaintiff relieson 20 C.F.R. 8§ 404.1512(e) to support her contention that the adminigtrative law
judge committed reversible error by failing to contact Dr. Ward about her findings with respect to ADHD.
Itemized Statement at 6. That regulation provides:

When the evidence we receive from your treating physician or psychologist or

other medica sourceisinadequate for usto determinewhether you are disabled,

we will need additiona information to reach a determingtion or adecison. To

obtain the information, we will take the fallowing actions.

(1) We will first recontact your treating physician or psychologist or other

medical sourceto determinewhether the additiond information weneedisreedily

available. We will seek additiona evidence or dlarification from your medica

sourcewhen the report from your medica source containsaconflict or ambiguity

that must be resolved, the report does not contain al the necessary information,

or does not appear to be based on medically acceptable clinica and laboratory

diagnogtic techniques. . . .
20 C.F.R. § 404.1512(e). Assuming, despitethe evidencein Dr. Ward' sreport to the cortrary,* that Dr.
Ward can be considered a treating medical source, counsel for the plaintiff was unable to explain at ora
argument how the information provided in Dr. Ward's report was inadequate for the adminigrative law
judge to reach a determination that she was disabled as a result of ADHD. In the absence of that
explanation, it isimpossible to conclude that the duty imposed by section 404.1512(e) wastriggered. Dr.
Ward's report, in which she diagnoses ADHD, combined type dysthymia and panic disorder with
agorgphobia, cannot reasonably be read to present the conclusion that the ADHD done is disabling.
Record at 297-304. In addition, as | have aready noted, other medica source evidence in therecord is
aufficient to alow the adminidrative law judge to conclude that the plaintiff was not disabled. Nothingin

Socid Security Ruling 96-5p, cited in passing by the plaintiff in connection with this argument, Itemized

“ Dr. Ward' s report indicates that the plaintiff was referred to Dr. Ward only for evaluation, not for treatment. Recordat
297.



Statement at 6, requires adifferent outcome.  See also Whitev. Barnhart, 287 F.3d 903, 908-09 (10th
Cir. 2002) (rgection of tregting physician’s opinion does not trigger duty to recontact; administrative law
judge must find information received from treating physician to beinadequate for consderation); Thomasv.
Barnhart, 278 F.3d 947, 958 (9th Cir. 2002) (disagreement with treating source's conclusion not
equivalent of finding that evidence from that source was inadequate).

I the plaintiff means by thisargument to suggest thet Dr. Ward' sreport must be deemed to ovaride
any inconsstent medical evidence because she was atregting psychologist, Dr. Ward' s report does not
quaify for contralling weght under the applicable regulations, 20 C.F.R. 88 404.1527(d)(2),

416.927(d)(2).

Medical Expert

Findly, the plaintiff contends thet the administrative law judge was required to usethe servicesof a
medica expert a the hearing because she was “incgpable of andyzing the menta hedth evidence to
determine the Claimant’s menta hedlth resdud functiona capacity.” Itemized Statement at 6. The only
authority cited by the plaintiff in support of this argument, Manso-Pizarro, only requires that the
adminigrativelaw judge obtain evaluation by an expert of raw medica datathat doesnot lenditsdlf to reedy
understanding by alay person, 76 F.3d at 17-18. Inthiscase, such evauation was performed by the sate-
agency reviewers, as well as the medica sources whose reports are in evidence.  On the specific clam
presented by the plaintiff — that the administrative law judge was required to have amedical expert testify
at the hearing — the First Circuit has held that “[u]se of amedical advisor in gppropriate casesis amaiter

|eft to the [Commissioner’ § discretion; nothing in the Act or regulationsrequiresit.” Rodriguez Paganv.



Secretary of Health & Human Servs, 819 F.2d 1, 5 (1t Cir. 1987). The plaintiff is not entitled to
remand on this basis.
Conclusion

For the foregoing reasons, | recommend that the commissioner’s decison be AFFIRMED.

NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. § 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum
andrequest for oral argument beforethedistrict judge, if any issought, within ten (10) daysafter
being served with a copy thereof. A responsive memorandum and any request for oral argument
before the district judge shall be filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novo reviewby
the district court and to appeal the district court’s order.

Dated this 16th day of December 2003.

/9 David M. Cohen

David M. Cohen
United States Magistrate Judge
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